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SL Introductlon.

:In response o mqumes and concerns regardmg the May 4, 2019 event scheduled '

7 to take place on the Umversxty of. Massachusetts Amherst (”Umversxty") campus, the

UmverSIty made the foIlowmg statement:

The everit Sc:heduled for May 4 6n'the UMass Amherst campus isbeing
presented by a private foundation. The foundation has, as many non-UMass
orgaruzatlons regularly do; -rented space on campus to host its panel discussion.
No umversrty or taxpayer funds are being used to support the event.

UMass Amberst is committed to fostering a c'ommmty of d1gnity """

. and rejects- all forms of bigotry. The campus is also flrmly commltted to the. .
pnnclples of free speech and academic freedom. As such, and as is requlred ofa
public mstltunon unider the First- Amendment, UMass Ambherst. apphes a
content-neutral standard when taking fac111t1es available to outside -
orgamzatlons ‘for the purpose of holdmg évents.

- The principle of academic freedom extends to both individual faculty: members

and to faculty-led academic departments. Departmental sponsorship of various
types of; events does not constitute an endorsement of the views expressed at
those evenis, father it i is an endorsement of the exploranon of complex and
sometlmes dlfflCLlIt tOplCS Promotmg the free exchange of 1deas is one of the -

their fields of study and expertlse to engage in the issues of the day, dlshnct from
a personal political agenda.

“do fiot represent the views s of the Umvers1ty And, as has beer stated repeatedly,
 the University remains firmly opposed to academic boycotts of any kind,
including BDS. . .

The University, through its Chancellor, also made the following statement 'c;on'cerning

the eritwined issue of academic freedom. -

In addition to the opinions our faculty have shared with me related to the
content of the event, which is being paid for and presented by a private
. ) .



:foundatlon, many of you have wntten to mein support of acaden‘uc freedom, a_

principle that I have steadfastly defended. Some faculty members have also _
‘observed that with acadel_ruc freedom comes “special obhgahons

... Intoday’s hyper—polanzed envn‘onment we mcreasmgly fmd ourselves- hvmg in
- our own echo'chambers where our opinions are ‘validated by hke-mmded
individuals, and the meaningful exchange of ideas is exceedmgly rare. Unless we
.+ allow audlences to hear d1ffenng pomts of v1ew, the discussion, mstead of being
- ‘one that ¢ opens mmds, will simply affirm preconcelved notions. I encourage
‘university professors to exercise that special obligation and fmd meanlngful
ways of bringing opposing. sides together to have. deeper dlalogues among those
who hold differing oprmons oni the issues of the day:" P

The phrase “special obhgatlons or1g1nates in the 1940 Statement of Prmczples on

- Academic Freedom and Tenure; which, given the lively-discussion on campus .
' regardmg next week’s eévent, is worth rev151t1ng The Prmczples state that “College |

- and university’ teachers are citizens, members of a learned profession; and
officers of-an educational institution. When they speak or write as citizens, they
shotild be free from institutional censotship or discipline, but their special

. position in the r'c'ominun-itygimposes' special obli'g:at'tons.'As scholarsand

. educational officers, they should remember that the public may judge their
profession and their institution by their. utterances. Hence.they should at:all

times be accurate, should exercise appropriaté restraint, shouid show réspect for -

the opinions of others, and should make every éffort to indicate that they are not
-'fspeakmg for the institution.” The Prmczples can be viewed in full at: :

https://www.umass. edu seriate SlteS default, filés rinci Ies%200n%20Academrc

%20Freedom Ddf : -

The First Amendment prov1des, in pertinent part that state actors like the

University “shall make no law .. abndglng the freedom of speech o U S. Const amend.

I amend XIv. Non—v1olent political speech is almost aIways protected by the First

Amendment even when it is ”hurtful ” “offensive,” or ”dlsagreeable Sngder v.

hel_gs, 562 U.S. 443, 458 (2011) citing Texas v. Johnson, 491 UsS. 397 414 (1989)

.'B'e'cau__s.e the University is a creature of state government, the First Amendment’ S



cot

- VlSltOI‘S of Umv of Va 515 USs. 819 (1995) The Supreme Court has noted that the

; ”danger of “chllllng 1nd1v1dual thought and expressmn 1s espec1ally real in the
Umversrty settlng, where the State acts agamst a background and I:radltlon of thought
and experiment that isat the center of our mtellectual and phllosophrc tradltlon

'_Rﬁemger,slsUs at 835.

The dehcate balance between the Flrst Amendment nghts of md1v1dua1 speakers

- and the property nghts of universities! has caused the Supreme Court to repeatedly

.hold that umverSIty property isa ]erted pubhe forum See Chnstran Legal, Soc. v.

Martinez 561 U.S. 661, 679 (2010) Ina Iumted pubhc forum, restnctlons on First

Amendment-protected speech must be ”reasonable in light' of the purpose served.by the

Rosenberger, 515 U.S. at 829; Pleasant Grove Clgg, Utah v. Summum, 555 U.S. 460, 470

(2009). When i revrew-mg university demsmns in thls-context, the Supreme Court has
”c'autioned courts . . .to re31st substitut[ing] their own notlons of sound educatlonal
pohcy for those of the school authontles which they review” and fo afford “decent

respect to university officials’ decisio'ns about how b‘eStfto manage their'pr'ogra_ms.

1A public umversrty hke any governmental entlty, “may legally preserve the property under its control
for the use to which it is dedicated.” Rosenberger, 515 U.S. at 829, Because “[a] university’s mission is .
education,” courts generally have “never denied a university’s authority to impose reasonable
regulations compatible with that mission upon the use of its campus-and facilities,” fior requiited that a
university either “make all of its facilities equally available to students and nonstudents alike,” or “grant
free access to all of its grounds or buildings.” Widmar v. Vincent, 454 U.S. 263, 267 n.5 (1981). )
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Martlnez 561U S at 686 687

S T‘II, Plamtlffs Seek an Unconstltutlonal Pnor Restramt

Plamt:ffs seek an order bamng the UmverSIty, an arm of the Commonwealth

(see, _g_L Wong V. Umv of Mass 438 Mass 29, 30 n 3 (2002)) from allowmg a thrrd

-party to speak on its property on May 4 2019 At bottom, pIamtlffs have asked this

court to issue a’ pnor restramt See g » Alexander V. U S., 509 U . 544 550: (1993)

“ Ahy attempt to restrain speeeh must bé ]ustlfled by a compelhng State interést

to protect against a- serious threat of harm Care and Protectron of Edith; 421 Mass.

703,705 (1996) ”'Ihere isa strong presumptron that pnor réstraints on 5peech are

unconstltutronal ” Smd1 V. El Moshmanv, 896 F. 3d 1 (1st Clr 2018) (citation ormtted)

First Amendment jurisprudence.”. Id. ‘(ertiphasis added),: :'..

Such intensive scrutiny is warranted because an animating purpose of the First

Amendment was to create a bulwark against previous restraints on speech See

Near v. Mirinésota ex rel. Olson, 283 U.S 697, 713 (1931) Since ‘the line between
--legltlmate and illegitimate speech is! 50. often S0 fmely drawn, we prefer[] to

. throttle thein ‘and all others beforehand " Seé: PI‘OI'HOthI‘lS Ltd v. Corirad 420

- U:5.:546, 559 (1975) (emphasis in original). Thus, prior restrairts are regarded as .

"fhe most serious and the least tolerable mfrmgement on First Amendment
rights.” Stuart 427 U.S. at 559. RN

Sindi, B96F. 3d at 32; see also Boston Firefighters Union, IAFF, Local 718 v. WHDH TV, -

Cham'tel:-? 2007 WL 4259762 at *1-2 (Mass. App., Oct. 5, 2007) (not réported). “[T]he

.Court must tread cautiously where the relief sought constitutes a prior restraint on



'take his. damages for what they are’ worth than to entmst a smgle ]udge (or even ajury) |

:w1th the power to put a sharp check on the spread of the possrble truth ¢ Haddad, Ir.

V. Nordgren Mem Chapel, Inc ., 2005 WL 3605475 at*2 (Worc Super Nov. 9, 2005) (not

'reported) quoti gKrebmzen Research Found -v. Beacon Press 334Mass 86 93 (1956).

II1. The Regulred Rule 65 Showmg

| The prior restraint bar a51de ar do Za prehmutary m]unctlon should only
'lssue where plarnuffs are hkely to prevaﬂ on their claims and hkely to suffer an
.rrrepa.rahle injury, absertt the 1mposrt10n of an m]unc_tion,; yv_hile their claims are litigated -
in the ordinary course. |

To preveil on their Mass. R Civ;. P. 65 mo_t_ion,r p1a1nt1ffs must demonEtrate: (I)a
sub'stmual 1i1:<elihbod of success uh the merite; (2) a substantial threat of i;r_r_e_per:able'
iuiury to them if injuncﬁun isnot grarlted; ehd, if the court determines ‘that- the frrst two
fa;ctbrs weigh in plaiﬁtiffs' favor, the ceurt must then deterrnine plaintiffs' have

the risk of harm 1f the m]unct_lon is entered. Peckaggg Indus. Group, Inc. V. Chen_ey,

380 Mass. 609, 616 and 621-22 (1980). I:’:Iaintiffs bear thié burden of proof on each factor.

_d also GTE Products Cegp D. v. Stewart, 414 Mass. 721, 722-3 (1993).

See Boston Firefightets, 2007 WL 4255762 at n 4.



A, Factor One. erellhood of Success 3

SV The Contract Clalm is Unhkel to Succeed on Ifs Ments

The unrlpe breach of contract clalms are not hkely to succeed. See Restaternent

To prove that the’ Uruver51ty breached a contract wrth them, pIamtlffs must ev1dence

that: (1) they and one‘or more of the defendants had an agreement supported by vahd

con51deratron, (2) they were. ready, Wlllmg, and abIe to perform (3) one or more

:de'fendants’ breach‘»prevented t_hem 'from:performing;and' (4) they suffered damage.

‘ mgarella v. City of Boston, 342 Mass 385 387 (1961) There is httIe likelitiood that the

factors in thls well-estabhshed framework w111 be supported by ewdence and as such 1t

'is appropriate to detérmine, at thrs stage, that plaintiffs aré unlikely to succeed on the

3 Depending 6n the claims that proceed in this case, some or all may be barred by sovereign imrunity.
“As a general matter; ‘the Commonwealth or any of its instrumentalities cannot be impleaded in its own
courts except with its’ consent " Looez V. Commonwealth 463 Mass. 696, 701 (2012) (c1tatron omitted).

In the absénce of the Commonwealth’s abrogatron of its own immunity, a court lacks )unsdlctron overa '

claim against the Commonwealth: Vining v. CommonWeaIth, 63 Mass. App. Ct: 690, 696 (2005)’ (crtatlon
omitted); Cameron Pamtmg, Inc. v. Univ: of Massachusetts, 83 Mass. App. Ct. 345, 347 (2013) Decisions
of Massachusetts federal and state courts consistently treat the University as an arm of the'
Commonwealth. See, e.g.. Wong v. Usiiv. of Mass.,-438 Mass. 29, 30 n.3 (2002) (“For purposes of the

- Commonwealth’s consent to be stied, the University of Massachusetts and the Commonwealth are ‘one
‘and the same party, namely the Commonwealth of Massachusetts."” ), Hannigan v. New Gamma-Delta

Chapter of Kappa Sigma Fraternity, Inc., 367 Mass. 658, 659 (1975) (Umversrty of Massachusetts trustees
are the: same as the Commonwealth), and U.S. ex. rel. Wlllette v. University of Massachusetts, Worcester,

"812-F.3d 35, 39-43 (1st Cir: 2016) Moreovet, shits agamst state officials are treated as Suits agdinst the

state-because [a] suif against an official in his or her official capacity is not a suit against the offictal but
rather against the official's office.... As such, it is no different from a suit against the State itself.” Whaten
v. Com., 2006 WL 1727990, at *4 (Mass. Super. June 26, 2006), quoting Will v. Michigan Dept. of Stdte
Police, 491 US. 58,71 (1989), see also Pennhurst, 465 U.S. at 100. Absent waiver or consent by the
Commonwealth the University and its employees acting in their official capacities are hot subject to suit
in state court for money damages. See O'Malley v. Sheriff of Worcester Cnty., 415 Mass. 132, 141 (1993).
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_ments of the1r contract clauns See g o Sulhvan v, Boston Archltectural Center, Inc.: 57

" Mass, App Ct 791, 774775 (2003) 1

= The Dlscrmunahon Claml 1s Not leelv to Succeed on 1ts Ments

" The Umver51ty defendants are not dlscrumnatlng agamst plamtlffs by rnakmg a -
':Epubllc space avallable to a-third party for an event wh1ch plamhffs can voluntary

" choose to attend or 1gnore “The fact that a school or other public entity operates a
voluntary program or ofters an actwrty that offends the religious behefs of one or rnore

-md1v1duals and Ieaves them feelmg shgmatlzed’ or excluded’ asa result does not

mean that the program or actlvrty necessanly wolates equal protection prmaples fwe

were to accept the plamhffs théory, numerous prograrns and activities that are-
otherwise constItutlonal would be scuttled under the rubnc of equal protectton " Doe
V. Acton-Boxborough Reg;onal School Dist., 468 Mass 64, 80-81 (2014) (c1tat10ns N
ormtted)

| Where, as here, “plaintiffs do not claim that a schdol' program or acuwty violates
anyone s First Amendment religious rights (or cognaté nghts under the Massachusetts

Constltutron)” they w111 likely not be able to clann that their “exposure to 1t unlawfully

': d1scr1nunates agamst them on the basis of religion.” Id. c1t1ng Harris v. McRae 448 U.S.

4 Plamhffs have not pleaded that they had a contract with any of. the human bemgs they named as
defetidants in this case. The only arguable contracts referenced are University policies and, if deemed a
contract no individual Umvers:ty employee is party to them. .
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l-'Wthh potentially are rehglously offenswe, parucularly when the school m'lposes no

h requlrement that the student agree w1th or afﬁrm those 1deas or even partlmpate in

dlscusswns about them ” Parker v Hurley, 514F 3d 87, 106, cert demed 555 u. S 815 )

' (2008) (concemmg Massachusetts pubhc elementary school—age chﬂdren) see also

.Curtls V. School Comrn of Falrnouth 420 Mass 749 763 (1995) cert. demed 516 U.S.

1067 (1996) (a public high .school program t_hat is religiously offensiv_e to pIaintiffs does

" . not rise to the level ofa constitutional fhfﬁngement),' L

. B. Factor Two: There is No Substantial Threat of Irréparable Injury... -

: Plai_htiffs have not démonstrated that t_h_e:y will sufferlii':repaffable harmin the

" absence of injunctive relief. In essence, plaintiffs claim that they will be - 1rreparably

harmed” by the conteit of the words that w111 be spoken by third partles on Umver51ty _

property on May 4 and sequela they predict will follow.? Ross—Srn_tpns of Warmck; Inc.

- v.Baccarat, Inc, 102°F.3d 12, 19 (1st Cir. 1996); see also 11A Charles Alan Wright,

Arthur R. Millet, & Mary Kay Karie, Federal Practice & Procedure § 2948.1, at 153-54

(2d ed.1995). Plaintiffs are not entitled to injunctive relief on the facts of record here . ~

:aﬁd:th,e law that apphes As pla_ihtiffs have not made theE :'requisi,te showing that they

5 Mass. R. Civ. P. 65 derives‘ from Fed. R. Civ; P. 65. Packaging Indus: Group, Inc. v. Cheney, 380 Mass. at .

n. 10.; see also Reporter’s No_tes to Mass R, Civ, P, 65 (1973).
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will suffer :i‘rreparable harm w1thout the requested injunctive relief, such relief should

. 'be demed

C Factor Three The Balance of Hardshms Favors Pemuttmg Free Speech

If thrs mqurry is éven reached, it is clear that the balance of hardstups weighs in

favor of penruttmg thlrd party- free speech in this hmrted pubhc forum.

[W]hen asked to grant a preh_mmary injunction, the judge initially evaluates in
- combination the moving party’s claim of injury and chance of sticcess on the
‘merits. Ifthe ]udge is convinced that failure to issue the injunction would subject

the moving party to substantlal ‘risk of 1rreparable harm, the ]udge must then :
balance this risk against any surular risk of irreparable harm which granting the -
injunction would create for the opposing party . Only where the balance
betweeri these'risks cuts in favor of the moving party may a prehmmary

_injunction properly issue. . .. In an appropriate case, the risk of harmi to the

public mterest also may be consldered

'"GTE Products v. Stewart 414 Mass. 721 722- 23 (1993) (ernpha51s added) (mtemal

citations omitted). The court need not reach this i mqurry, because 1t is not hkely that

plamt_lffs wrl_l succeed on the merits of then' claims nor evidence that they will s'uffer a’

substantial threat of -'irreparable injury if the requested inj'unctive relief is denied.

: Nonetheless, this factor like the first two werghs in favor of denymg pla1nt1ffs their

requested relief. For the foregomg reasons, the pubhc interest prong of the Rule 65 -

» analysrs, argues strongly in favor of perrruttmg the Unive'rsity, a public edu'dational

_institution and an arm of the Commonwealth, to permit this speech on its campus.
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Iv. - CONCLUSION

The Umver51ty defendants respectfully request that the court: deny plalntlffs :

requested m]unctlve rehef

Dated: April 29,2019 ~ UNIVERSITY. DEFENDANTS o

By thelr attorney, .

Demse Barton BBO No 675245.
Senior ngatlon Counsel
University of Massachusetts
Office of the General Counsel
333 South Street
Shrewsbury, MA 01545
(774) 455-7300 -

* dbarton@umassp.edu

CERTIFICA’I"E.OF SERVICE

I certlfy that, in- view of the time constramts I personally- ema11ed a copy of the above
document to plaintiffs’ counsel at HumtzLaw@comcast net and addltlonally, will try
my best to hand—dehver a copy to her ior+q the Apnl 29, 2019 hearmg in thlS matter.

Denise Barton  : .
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