
Via E-mail  

September 9, 2014 

President Dr. Roderick J. McDavis 
Cutler Hall 108 
Athens, Ohio 45701 
 
president@ohio.edu 
 
RE: Ohio University’s legal obligations under Title VI and the First Amendment to protect 

advocacy for Palestinian rights.  

Dear President McDavis, 

I write to inform you of important developments concerning the United States Department 
of Education (DOE) and Ohio University’s obligations under Title VI of the Civil Rights Act of 
1964. Please see the attached legal advisory for more information. I urge you to share this note with 
your general counsel.1  

I understand that members of the Ohio University community, as on many campuses, are 
engaged in heated political debate surrounding the Israeli/Palestinian issue.  I appreciate the 
September 4th statement you made emphasizing that, as “stewards of the public trust, we have a 
responsibility to encourage the free exchange of ideas.”2 My hope is that the attached information 
can support Ohio University in meeting this responsibility.  

 In August 2013, the DOE dismissed complaints against the University of California (UC) 
Berkeley, UC Santa Cruz, and UC Irvine, which had alleged, inter alia, that Jewish students who 
identify with the state of Israel are deprived of an equal education in violation of Title VI when 
exposed to student or faculty speech critical of Israel. In recent years, some organizations have relied 
on this problematic theory to pressure universities around the country to take punitive or censorial 
measures against faculty or students who express such viewpoints to avoid federal investigation.   

DOE rejected the premises underlying these threats and complaints. At UC Santa Cruz, 
DOE found that, with respect to speaking events organized or sponsored by University departments 
featuring critics of Israeli policies, “[a]ll these events constituted (or would have constituted) 
expression on matters of public concern directed to the University community. In the university 
environment, exposure to such robust and discordant expressions, even when personally offensive 
and hurtful, is a circumstance that a reasonable student in higher education may experience.”3At UC 
Berkeley, DOE determined that student events—like mock checkpoints and separation barriers—
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
1Since the attached DOE decisions are unpublished, your general counsel may not be familiar with them.	
  
2	
  “President McDavis calls for civility following video”, September 4 2014, available at 
http://www.ohio.edu/compass/stories/14-15/9/President-Message-ALS.cfm 
3 Letter from DOE to UC Santa Cruz, Aug. 19, 2013, re: Case No. 09-09-2145, available at 
http://bit.ly/doeucsc. 
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were “expression on matters of public concern” that “do not constitute actionable harassment.”4 
Moreover, DOE concluded that some of the conduct complained of was based on political 
disagreements, not national origin or ethnicity. 

The DOE decisions make it clear that public universities violate the First Amendment 
when they stifle, burden, or otherwise censor student and departmental activities on the 
basis of the viewpoint expressed, including in the context of the Israeli/Palestinian conflict. Such 
actions undertaken against expressive activities based on their viewpoint or content are strictly 
prohibited under the First Amendment.5 Worse, burdening speech in this manner undermines the 
purpose of a university (whether public or private), which is to expose students to a wide range of 
viewpoints. 

DOE’s resolution of these cases should bolster your confidence in defending First 
Amendment values on your campus by refraining from interference—whether in the form of overt 
censorship or burdensome scrutiny—with student and faculty events based on their viewpoint on 
Israeli/Palestinian issues. For your convenience, we have attached DOE’s complete written 
decisions and a Legal Advisory summarizing the key determinations. We hope these documents will 
serve as a resource to your university when responding to pressure from advocacy organizations 
regarding student and faculty speech. 

Should you have any questions or concerns, please feel free to contact me at [redacted]. 
Thank you for your time and consideration. 

Sincerely, 

Dima Khalidi 

Cooperating Counsel with the Center for Constitutional Rights, Chicago 

Attachments: 

1. Legal Advisory Concerning Recent DOE Investigations at UC Irvine, UC Berkeley,
and UC Santa Cruz

2. UC Santa Cruz Dismissal Letter
3. UC Berkeley Dismissal Letter
4. UC Irvine Dismissal Letter

4 Letter from DOE to UC Berkeley, Aug. 19, 2013, re: Case No. 09-12-2259, available at 
http://bit.ly/doeucb. 
5“[I]f there is a bedrock principle underlying the First Amendment,” the Supreme Court has said, “it is that 
the government [including publicly funded universities] may not prohibit the expression of an idea simply 
because society finds the idea itself offensive or disagreeable.” Snyder v. Phelps, 131 S. Ct. 1207, 1215 (2011) 
(quotations and citations omitted). 



LEGAL ADVISORY1                                                                                  Date: October 25, 2013 

From: Asian Americans Advancing Justice – Asian Law Caucus • Center for Constitutional 
Rights • Council on American-Islamic Relations, San Francisco Bay Area  

In August 2013, the United States Department of Education’s (DOE) Office of Civil Rights 
(OCR) closed three investigations into the University of California Berkeley, Irvine, and Santa Cruz 
opened under Title VI of the Civil Rights Act of 1964.2 The investigations were prompted by 
complaints that Jewish students who identify with the State of Israel were deprived of an equal 
educational opportunity because campus events created a “hostile environment” by featuring 
criticism of United States foreign policy towards Israel/Palestine and criticism of Israel’s policies 
towards the Palestinians. 

DOE re j e c t ed  these complaints, finding that such events “constitute[] expression on matters 
of public concern directed to the University community. In the university environment, exposure 
to such robust and discordant expressions, even when personally offensive and hurtful, is a 
circumstance that a reasonable student in higher education may experience. In this context, 
the events that the complainants described do not constitute actionable harassment.”3 

Examples of Protected Speech 

The Supreme Court has repeatedly recognized that speech on matters of public concern is 
entitled to the highest protection under the First Amendment.4 Public universities may violate the 
Constitution if they interfere with students and faculty engaging in such activities.5 In closing these 
three investigations, DOE determined that the following activities are examples of speech on 
matters of public concern that do not constitute actionable harassment under Title VI: 

• Mock military checkpoints, whereby students don military costume to enact scenes from the 
Occupied Palestinian Territories, sometimes during a week of events called “Israeli 
Apartheid Week.”6 

• A professor in a World History course makes comments critical of Israeli military activities 
without discussing other political issues.7 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
1  This advisory is intended for informational purposes only as a public service, and is not legal advice or a 
substitute for legal advice.  
2  DOE’s determination letters in these three cases, explaining its legal findings, can be downloaded at the 
following URLs: UC Berkeley (http://bit.ly/doeucb); UC Santa Cruz (http://bit.ly/doeucsc); UC Irvine 
(http://bit.ly/doeucirvine).  
3  See UC Santa Cruz and UC Berkeley determination letters. (Emphasis added.) 
4  “[S]peech on matters of public concern…is at the heart of the First Amendment’s protection.” Snyder v. 
Phelps, 131 S.Ct. 1207, 1215 (2011) (quotations and citations omitted). “[I]f there is a bedrock principle 
underlying the First Amendment, it is that the government may not prohibit the expression of an idea simply 
because society finds the idea itself offensive or disagreeable.” Id. at 1219 (quotations and citations omitted). 
5  For additional legal background, please see an October 2011 letter from the National Lawyers Guild 
concerning universities’ obligations to protect students’ free speech rights at http://bit.ly/nlgspeech.  
6  See UC Berkeley letter at 1, 3.  
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• Debates concerning university divestment from companies that support Israel’s military in 
the Palestinian territories.8 

• A film screening and panel discussion about Palestine featuring guest speakers and 
moderated by a University professor, with a University department’s sponsorship.9 

• A student-organized and University-sponsored “teach-in” called “Understanding Gaza” 
which featured only speakers perceived to be sympathetic to the Palestinian cause.10 

• A University-sponsored program entitled “Costs of War on Israeli Society: Two Unheard 
Perspectives” and another one entitled “Truth and Consequences of Israel’s Gaza 
Invasion.”11 

Distinguishing Between Political Disputes and Racial/Ethnic Disputes 

DOE determined that in many cases, student-on-student conduct in this context (like 
“unwelcoming looks,” the use of curse words in heated arguments, the use of cameras at protests to 
record adversaries, and calling someone a “neo-con” or “Zionist”) “was based on the student’s 
political views,” not “national origin,”12 and thus, did not implicate Title VI.  

DOE also considered a small number of allegations pertaining to specific acts of vandalism 
by unknown perpetrators expressing hatred of an identifiable group, like racially-charged graffiti in 
bathroom stalls and a swastika on a student’s dorm room door. Although DOE OCR did not find 
Title VI violations in the particular circumstances of these cases, its treatment of the allegations 
suggests that, if a University is notified of such incidents, it should take prompt action to remedy it, 
including removing the graffiti and offering support services to affected students. 

Important Takeaway Points 

1. Criticism of a government’s policies is not the same as harassment of students who identify 
with that government. It is not anti-Semitic or anti-Jewish to criticize Israel. 

2. University departments have the right to sponsor panels, discussions, and other events 
featuring viewpoints critical of a government, including the Israeli government.  

3. Universities must honor students’ right to engage in expressive conduct on a subject of 
public concern, including theatrical events and demonstrations concerning the Israeli-
Palestinian conflict. 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
7  Id..  
8  Id.  
9  See UC Santa Cruz letter at 1, 3.  
10 Id. 
11 Id. 
12 See UC Irvine letter at 3-6. 
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9  See UC Santa Cruz letter at 1, 3.  
10 Id. 
11 Id. 
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