
 

 

ERWIN CHEMERINSKY 

Dean and Jesse H. Choper  

Distinguished Professor of Law  
 

University of California, Berkeley 

School of Law 

215 Boalt Hall  

Berkeley, CA 94720-7200 

Tel 510.642.6483 

Fax 510.642.9893 

echemerinsky@law.berkeley.edu 

www.law.berkeley.edu 

 

 

 

 
 
 
 
December 4, 2017 
 
Senator Lamar Alexander 
c/o David Cleary, Chief of Staff (david.cleary@alexander.senate.gov) 
 
Senator Patty Murray 
c/o Mike Spahn, Chief of Staff (mike_spahn@murray.senate.gov) 
 
 

Dear Senator Alexander and Senator Murray, 
 
 I am writing to express concern about the nomination of Mr. Kenneth Marcus to 
be the Assistant Secretary of Education for Civil Rights in the Department of Education.  
I am especially concerned by his frequently expressed positions that speech critical of 
Israel’s policies should be punished.   
 

For example, Mr. Marcus wrote a law review article – “Higher Education, 
Harassment, and First Amendment Opportunism,” 16 William & Mary Bill of Rights 
Journal 1025 (2008) – which focused on me and on events at the University of 
California, Irvine.  His article was filled with factual inaccuracies, but more disturbing, 
argued that the demonstrations against Israel’s policies should be the basis for 
punishment.  He labeled the defense of the free speech of these students as “First 
Amendment opportunism.”   His thesis in the article is that that the use of the 
Constitution to analyze restrictions on speech is just “First Amendment opportunism.”  
 
 As I wrote in a response at the time, Mr. Marcus “is wrong in terms of what has 
occurred on campus at the University of California, Irvine. He repeatedly accepts the 
worst accusations as if they were truths and fails to describe much of what the campus 
administration has done to respond to hate speech and to create a hospitable 
environment for its students.”  Erwin Chemerinsky, Unpleasant Speech on Campus, 
Even Hate Speech, Is a First Amendment Issue, 17 Wm. & Mary Bill Rts. J. 765 (2009).  
Moreover, Professor Marcus’ position ignores the basic principle of free speech as 
articulated by the Supreme Court:   “[A]bove all else, the First Amendment means that 
government has no power to restrict expression because of its message, its ideas, its 
subject matter, or its content.” Police Dep't of Chi. v. Mosley, 408 U.S. 92, 95 (1972).   It 
is very troubling that Mr. Marcus dismissed principles of freedom of speech as no more 
than “First Amendment opportunism.” 
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 On many occasions over more than a decade, Professor Marcus focused on 
University of California, Irvine – where I was dean of the law school from 2008-2017 – 
always seeking to have students punished who were taking positions critical of Israel’s 
policies.  He frequently misstated what occurred.  Indeed, on many other occasions, 
Professor Marcus has argued for punishing speech critical of Israel at other universities. 
 
 The Assistant Secretary of Education for Civil Rights plays a crucial role with 
regard to colleges and universities across the country.  It would be unfortunate and 
deeply disturbing to have this role occupied by a person who has shown so little 
understanding and so much disdain for freedom of speech. 
 
         

Sincerely, 
 

         
        Erwin Chemerinsky 

 
 

 


