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THE ACLU OF MASSACHUSETTS OPPOSES LAWS  
PENALIZING PARTICIPANTS IN PEACEFUL BOYCOTTS.  
BOYCOTTS ARE PROTECTED BY THE FIRST AMENDMENT. 

 
Two bills infringing on freedom of expression and association are likely to be re-filed 
in the Massachusetts legislature this January, 2017. These bills should be opposed. 
Because they are aimed at penalizing those who take part in the “BDS Movement” 
which seeks to “boycott, divest, and sanction” Israel, these proposals violate the 
First Amendment. (The founders of the BDS movement describe their effort as 
being aimed at bringing about Israel’s compliance with international law. 
https://bdsmovement.net/call ). 
 
While ACLU of Massachusetts takes no position on the BDS movement, we oppose 
bills like these that would require state and local governments to deny benefits 
(such as contracts) in retaliation for the exercise of freedom of expression and 
association. They place unconstitutional conditions on the exercise of constitutional 
rights. All those who care about these freedoms should oppose such legislation. 
 
The likely Massachusetts proposals, if similar to the last legislative session’s bills, 
would: 
 

1)  Prohibit state and local government pension funds from investing in entities 
that are boycotting Israel, and 
 

2)  Prohibit state and local government contracts with a business unless the 
business agrees to sign a statement that it is not currently engaged in and 
will not join in a boycott of jurisdictions with which Massachusetts trades. 
Although on its face this prohibition is country neutral, it is not content-
neutral or viewpoint-neutral because it singles out certain expressive 
activity—namely, boycotting —as a bar to government contracts. It is also 
motivated by opposition to those calling for a boycott of Israel, the BDS 
movement. This motive is impermissible, which is a key factor in determining 
the constitutionality of a law that affects rights of expression, even when the 
law appears neutral on its face. 
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Why are these proposals unconstitutional? 
 

 An economic boycott to achieve political or social objectives is recognized as 
peaceful expression that is protected by the First Amendment. NAACP v. 
Claiborne Hardware Co., 458 U.S. 886 (1982). Denying government benefits, 
including denial of contracts, based on participation in a boycott violates the 
First Amendment. 

 
 These bills create a state boycott of a boycott, something very different from 

previous Massachusetts laws under which Massachusetts boycotted nations 
(and companies supporting them) that were committing serious human rights 
violations. The earlier laws did not penalize those who were participating in a 
boycott protected by the First Amendment. Ironically, if something like an 
anti-BDS law had been in effect years ago, it could have been used to 
penalize those who boycotted South Africa in order to bring an end to 
apartheid. 

 
Legislators are wrong when they equate these anti-BDS bills with other laws 
they have supported that prohibit various kinds of discrimination in the 
business world. Previous anti-discrimination laws did not target those who 
participated in protected boycotts. Simply put, those who discriminate in 
things like hiring or public accommodations are not protected by the First 
Amendment, while participating in a peaceful economic boycott to bring 
about political, social or economic change is constitutionally protected. 

 
 These anti-BDS bills place an “unconstitutional condition” on the receipt of 

the government benefits of contracts and investments – they require giving 
up the right to express political reasons for not doing business with Israel (or 
with other nations under the contracts bill), without any substantive 
connection between this condition and the specific contracts or investments. 

 
Government contractors are protected against unconstitutional conditions 
placed on the exercise of constitutional rights, including coercion of political 
association, and, as here, coercion of non-association. See O’Hare Truck 
Service, Inc. v. City of Northlake, 518 U.S. 712, 721 (1996) (citing Keyishian v. 
Board of Regents of Univ. of State of N.Y., 385 U.S.  589 (1967) “(teaching 
position conditioned upon nonmembership in ‘subversive’ organizations)”). 
When the government coerces silence or non-association, it violates the First 
Amendment just as much as when it coerces association or affirmation of 
belief. 

 
 Under the explicit terms of the pension bill, and as a practical matter with 

the contracts bill, only those who express a political reason for not doing 
business with Israel or with certain companies doing business there will be 
penalized. This is a viewpoint-based restriction on speech that violates the 
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First Amendment because, out of all businesses that do not transact with 
Israel, it singles out for harm only the ones who have declined to transact 
with Israel as part of a boycott. These state actions would undermine the 
“'profound national commitment' to the principle that ‘debate on public issues 
should be uninhibited, robust and wide-open.'” Claiborne Hardware, 458 U.S. 
at 913. 

 
 The contracts bill is motivated by the same impermissible singling out of 

businesses that support the BDS movement, even though couched in terms of 
“open trade” without mention of Israel. Courts commonly examine motive in 
First Amendment cases that challenge what appears to be neutral legislation 
but in fact is targeted at particular viewpoints. See Elena Kagan, "Private 
Speech, Public Purpose: The Role of Governmental Motive in First 
Amendment Doctrine," 63 U. Chi. L. Rev. 413, 415 (1996) (“the concern with 
governmental motive remains a hugely important – indeed, the most 
important – explanatory factor in First Amendment law. If it does not 
account for the whole world of First Amendment doctrine, it accounts (and 
accounts alone) for a good part of it”). See also “Recent Legislation, First 
Amendment-Political Boycotts-South Carolina Disqualifies Companies 
Supporting BDS from Receiving State Contracts. – S.C. Code Ann. § 11-35-
5300 (2015),” 129 Harv. L. Rev. 2029, 2030 (2016) (although South Carolina 
anti-BDS law [like the Massachusetts contracts bill] “applies to boycotts of 
any of the state’s trading partners, legislators made clear they were targeting 
BDS” which will likely lead to a finding of unconstitutionality). 

 
Here, it is plain the motive behind both Massachusetts bills is to discourage 
individuals and entities from expressing their participation in and support 
for the BDS boycott.  Targeting certain views, as these bills do, particularly 
where political speech is involved, is subject to the strictest scrutiny and 
cannot, in this case, survive a constitutional challenge. 

 
 Even if the nation-specific motive is disregarded, the contracting bill violates 

the First Amendment because it is viewpoint-based in another way. It 
prevents government contracts with those who participate in "boycotts" 
which, by definition, are politically-motivated; therefore the bill only targets 
failure to do business for politically-motivated reasons rather than a failure 
to do business for any other reason. This is an impermissible viewpoint-based 
restriction applying not only to criticism of Israel, but criticism (via protected 
boycotts) of any country with which Massachusetts trades.  

 
 The contracting bill is vague and confusing, having the effect of chilling the 

exercise of First Amendment rights in order to avoid making a false 
representation in making a contract with state or local governments. For 
example:  
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 Boycott is defined as refusing to deal with an entity based on 
race, color, creed, religion, sex, national origin or foreign trade 
relationships of the targeted person or entity. It is defined as not 
including a decision based on business or economic reasons. 
Thus, a business that decides to not do business with Israel 
because of pressure from the BDS movement may be making a 
decision based on business or economic reasons. Will it be 
allowed to sign the required representation?  

 
 Similarly, a company that refuses to do business with Israel or 

companies operating in the territories may be acting based on 
opposition to perceived human rights violations, not national 
origin, religion, or foreign trade relationships of the boycotted 
entities. May it sign the representation? 

 
 A boycott “against a public entity of a foreign state” is also 

defined as not “when the boycott is applied in a non-
discriminatory manner.” May a church-related social services 
organization that has joined boycotts of certain other nations in 
the past over human rights violations sign the representation 
because it believes its participation in BDS is not discriminatory?  
 
Where exercise of First Amendment rights is chilled because the 
terms of a law are vague, the law is unconstitutional. 

 
 The pension bill calls for the creation of a list of entities that, based on 

“political motivation,” limit commercial relations with Israel or companies 
based in Israel or in territories controlled by Israel. There are no procedures 
created to challenge placement on such a list and to obtain prompt and timely 
correction. This violates due process of law.  
 

In sum, laws like the two bills previously filed in Massachusetts aim to penalize 
those who exercise their First Amendment right to boycott. The bills contain 
provisions that are vague and would have a chilling effect on the exercise of those 
rights. All who value First Amendment freedoms should oppose proposed legislation 
that penalizes those who take part in peaceful boycotts. 
 
 
 
 
    


